IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS
Inre
Miller Grain Company, Inc.,

Case No. 02-41324-7

Debtor.

S N N N N N

MEMORANDUM AND ORDER

This matter is before the Court on the Trustee's Motion for Allowance of Attorney Fees (Doc.
364) and the Statement of Trustee' s Specia Counsel’ sFees(Doc. 365). The Trustee is seeking anorder
awarding attorney feesfor the Trustee and her Special Counsdl rdaingto Victor Nelson’ s motion seeking
aday of sanctions entered againgt him by this Court. The Trustee is also asking that the attorney fees be
assessed againg Mr. Nelson, individudly, and not the bankruptcy estate. The Court has reviewed the
pleadingsfiled in this matter and is now prepared to rule. The Court hasjurisdiction to hear this matter.
l. FACTUAL BACKGROUND

On May 28, 2003, now retired Judge Pusateri entered an order finding Victor Nelson (Nelson)
in avil contempt for falure to comply with certain court orders. That order required him to file a fee
gpplication, to disgorge certain feespad to him, to pay certain attorney fees of the Trustee and her Specid
Counsd, and it barred him from practicing law in the United States Bankruptcy Court for the Digtrict of
Kansas until he had fulfilled those obligations. The genesis of this order was, among other matters,
Nelson's falure to appear on September 24, 2002 for a hearing on the Court’s Order to Show Cause
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Court’ s Order Requiring Fling of Schedulesand Statement of Financid Affairs. Nelson later tedtified thet
he appeared for that hearing 45 minutes late, and that he chose not to come in to the courtroom because
he thought the hearing had concluded. Hetheresfter did not notify the court of hislate gppearance or make
any atempt to have the matter re-heard that day. Nelson timely appeded the May 28, 2003 Order, and
that appeal is pending before the Honorable Sam Crow, United States Didtrict Judge, in Case No. 03-
4135.

OnAugus 26, 2003, amost three months after he was first barred from practicing in the Kansas
bankruptcy courts, Nel sonfiledaMotionfor a Stay of the Court’ sorder during the appeal. On September
17, 2003, this Court set that matter for an evidentiary hearing, which was hdd October 1, 2003. The
Court was ready to commence the evidentiary hearing on Nelson's Motion for Stay at 9:00 am. on
October 1, but he did not appear. Because of the seriousness of the matter, to-wit: Nelson's dbility to
practice law in the bankruptcy courts pending the dispositionof his apped, thisjudge, the court reporter,
the clerk, the Trustee and her counsel dl waited. Ultimately, at 9:49 am., Nelson appeared and gpologized
for not adlowing enough time for the drive between Wichitaand Topeka. Thisisthe very excuse he gave
Judge Pusateri for arriving 45 minutes late on September 24, 2002, dso atrip from Wichita

On October 17, 2003, the Court granted Nelson's mation for stay, but imposed numerous
requirements and conditions that Nelson was required to meet in order for the staytoremainin place. In
recognizing that dl the issues surrounding the sanctions imposed by Judge Pusateri and the subsequent
attempts by Nelsonto stay enforcement of those sanctions pending appeal were directly and solely caused
by Nelson’ sinappropriate actions inthis case, the Court also ordered the Trustee and her Special Counsal

to submit an gpplication for those fees associated with the motion for stay to the Court for consideration



as to whether they should be assessed against Nelson, rather than being placed upon the creditors of the
estate.

Pursuant to the Court’ s order, the Trustee submitted a fee statement wherein she seeks attorney
feesfor 3.5 hours on October 1, 2003 (for attending the evidentiary hearing), 0.45 hours on October 8,
2003 (for attending a hearing via conference cdl withthe Court) and 0.60 hourson October 17, 2003 (for
atending ahearing via conference cdl withthe Court wherein the Court announced its ruling on the motion
for stay). The Trustee is seeking reimbursement at the rate of $150.00 per hour for 4.55 hours, or
$682.50.

The Trustee' s Special Counsel has aso submitted a fee statement wherein she seeks attorney fees
for 4.10 hourson October 1, 2003, 0.40 hourson October 8, 2003 and .60 hours on October 17, 2003.
The Specid Counsd is seeking reimbursement for the October 1 hearing at the rate of $245.00 per hour
and for the October 8 and October 17 conference cdls at the rate of $180.00 per hour, for a tota of
$1,184.50.2

Victor Nelson has filed an objection to the fee gpplications, contending thet the fees charged are
unreasonable, that the Trustee and her Special Counsel are not entitled to reimbursement for the fees
because their work did not benefit the estate, and that even if the fees should be awarded to the Trustee

and her Specid Counsd, they cannot be assessed againgt him.

Trustee's Specia Counsdl does not indicate the reason for the decrease in her hourly rate, but
the Court does note that at the time she appeared at the October 1, 2003 hearing, she was a member
of the Kansas City firm of Stinson, Morrison Hecker LLP, and that on October 8 and 17, at the time of
the hearings, she had recently associated with a different firm located in Topeka, Kansas, Wright
Henson Clark & Baker LLP.






. ANALYSIS

There are three issues that have been raised in regard to this gpplication for atorney fees. Firs,
Nelson contends that the Trustee and her Speciad Counsdl are not entitled to recover any attorney fees
because they were not acting to benefit the bankruptcy estate in opposing the motionto stay the order that
barred Nelsonfrompracticing before this Court. Next, Nelson contends that the fee gpplicationsthat have
been submitted are excessive. Finally, Nelson contends that he should not be responsible for paying the
attorney fees associated with chalenging the motion for stay, because he was the prevailing party.

A. The Trustee' s Special Counsel isentitled to anaward of attorney feesreating to
her defense of the motion for stay filed by Nelson.

Nelson contends that the Trustee and her Specia Counsdl are not entitled to anaward of attorney
feesin this case because their work was not done for the benefit of the bankruptcy estate. According to
Nelson, the Trustee and her Specia Counsel cannot be awarded attorney fees for services that do not
benefit the bankruptcy estate. The Court disagrees.

The Bankruptcy Code states that the court shall not allow compensation for unnecessary
duplication of services, or services that were not reasonably likely to benefit the debtor’s estate or
necessary to the adminigration of the case.® Although the services provided by the Trustee's Specid
Counsd may not have directly benefitted the bankruptcy estate, they were necessary to the administration
of the case. The Trustee's Specid Counsd played an extremey important role in the adminigtration and

prosecution of this case. Therefore, the services are compensable under § 330.

311 U.S.C. 8 330(a)(4)(A). Unless otherwise noted, dl future statutory references are to the
United States Bankruptcy Code, 11 U.S.C. 8§ 101 et seq.
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B. The fee requests submitted by the Trustee and her Special Counsd are
duplicative and will be reduced.

The Court findsthat the fee requests submitted by the Trustee and her Special Counsdl rdaingto
opposing the motion for stay are, together, excessive, and will be reduced. The Trustee and her Specid
Counsel have both submitted billsfor taking part inthe evidentiary hearing on October 1, aswdl asthe two
conference cdls of October 8 and October 17. Although the Court does not questionthe amount of time
damed on those hills or the fact that each attorney’ s hourly rates are reasonable? in connection with this
case, the Court does not bdieve that having two hilling attorneys participating in these hearings was
necessary. As noted above, 8 330(a)(4)(A)(1) states that the court shal not alow compensation for
“unnecessary duplication of services.”

The hearings in connection with the motion for stay in this case were not of the type in whichtwo
hilling attorneys were necessary. Because of their familiarity with this case, and their overal competence,
ether the Trustee or her Special Counsel could have handled al aspects of these hearings. The Court
certainly understands the Trustee' sdesire to be present while her Specid Counsel represented her at the

hearings, but the Court finds that the Trustee' s role was that of a dient, rather than co-counsd. Thisis

“Nelson claims that the hourly rates charged by the Trustee's Speciad Counsdl are excessive for
the servicesin a Chapter 7 of this nature. The Court disagrees. Firdt, the Court takes notice of the fact
that at the time of the October 1, 2003 hearing Ms. Hamilton was a member of alarge Kansas City law
firm and that her hourly rate can and does reflect that market. In addition, adthough the particular
motion for stay may not have been of the type that would warrant an attorney charging $245 per hour,
athough it was a unique hearing, the underlying bankruptcy case has been very complicated and
warrants the retention of a highly qudified attorney. The Court is not going to require the Specid
Counsd to vary her hourly rate depending on the particular type of work being done at any given time
in the case, dthough to the extent smpler legd issues can be delegated to atorneysin her firm with a
lower billable rate, that is dways encouraged. The amount of the rate is reasonable in this case, and it
will be accepted by the Court.



especidly true for the time spent in the conference cdl with the Court wherein the Court merdly read its
rulinginto the record on Nelson’ sstay mation. Because only one attorney was necessary to represent the
estate at these hearings, the Court will not grant the Trustee’ srequest for fees, but will grant the fees sought
by the Trustee' s Specid Counsd, in the amount of $1,184.50. For the reasons set forth below, Nelson
shall be required to pay $200.08 of this attorney fee award.

C. Nelson is not responsible for the payment of the majority of the attorney fees
relating to the Trustee' s opposition to hismotion for stay.

Courtsin this country typicaly follow what has become known as the “American Rule” which is
that the prevailing party is not entitled to collect attorney fees from the losing party.® The Tenth Circuit has
recognized a “narrow exception” to this rule, which alows atrid court to awvard atorney fees when a
party’ sopponent acts“in bad faith, vexatioudy, wantonly, or for oppressive reasons”® Inorder to judify
the shifting of fees, the Tenth Circuit “‘ requires more than merely afinding that a claim wasfrivolous when
brought. . . . [T]he bad faithexceptionis drawn very narrowly and may be resorted to ‘ only in exceptiona
cases and for dominating reasons of justice.””’

The Court findsthat Nelson’ s actions in seeking a stay of the proceedings were not brought in bad
fath. The fact that he was successful in obtaining the dtay, abet with numerous restrictions and

requirements proposed by the Trustee and the Court, further supports his claim that he should not be

U.S. v. McCall, 235 F.3d 1211, 1216 (10" Cir. 2000) (citing Ruckelshaus v. Serra Club,
463 U.S. 680, 685 (1983)).

®1d. (citing Sterling Energy Ltd. v. Friendly Nat'l Bank, 744 F.2d 1433, 1435 (10" Cir.
1984)).

"Serling Energy Ltd. v. Friendly Nat'l Bank, 744 F.2d 1433, 1437 (10" Cir. 1984)
(quoting Cornwall v. Robinson, 654 F.2d 685, 687 (10" Cir. 1981)).
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responsible for the attorney fees incurred by the Trustee in defending the motion for astay. The Court is
admittedly troubled by the fact that wereit not for Nelson’ srepeated refusds to follow Court orders, none
of these proceedings would have evenbeennecessary. Nelsonis clearly at fault for the Trustee' s need to
incur the attorney feesthat are at issue in this case. However, Nelson’ sactions inmoving for astay do not
fdl within the very narrow restriction enumerated by the Tenth Circuit Court of Appeds for dlowing fee
shifting.

The Court will, however, assess a portion of the feesincurred by the Trustee's Speciad Counsel
a the hearing hdd on October 1, 2003 to Nelson. The evidentiary hearing for that date was scheduled
to begin a 9:00 am. The Trustee, dongwith her Specid Counsd, the clerk of the court, thisjudge, and
the court reporter were dl ready to proceed at 9:00 am., but Nelson falled to gppear until 9:49 am.
Nelson's only excuse for ariving nearly one hour late at this evidentiary hearing was that he did not leave
himsdf enough time to travel fromWichitato Topeka. The Court notesthat thisisthe exact excuse Nelson
gave to Judge Pusateri for being late a the September 2002 hearing. Nelson provided no evidence that
the ddlay was not of hisown meking, nor did Nelson cal court chambers or opposing counsd as he | eft
Wichitato warn of his late departure. The Court has no doubt that Nelson is familiar with the amount of
timeit takesto travel between Wichitaand Topeka ~ The Court finds that Nelson should, and will, be
respongble for the time wasted by the Trustee's Specia Counsd as she waited for Nelson to appear at
thishearing. Thisfinding is not based upon a fee shifting request by the Trustee, but rather as a sanction
by the Court for Nelson’s actions. The Trustee' s Specid Counsd, whose hourly rate at the time of the
hearing was $245 per hour, lost $200.08 in time as aresult of Nelson’stardiness. Therefore, the Court

orders that Nelson reimburse the estate for the time lost by hisfallureto timely appear at the hearingin this



matter in the amount of $200.08. Again, although Nelson's tardiness also wasted the Trusteg' s time,
because the Court has held that her gppearance was duplicative, the Court does not require Nelson to
amilarly reimburse her logt time.

ITIS THEREFORE,BY THISCOURT ORDERED that the Trustee' sMotionfor Allowance
of Attorney Fees (Doc. 364) isdenied, and the Statement of Trustee' s Special Counse’ s Fees (Doc. 365)
isgranted. The Court grants feesto Trustee' s Specid Counsdl in the amount of $1,184.50, dl of which
shdl be paid from the estate.

IT ISFURTHER ORDERED that Victor Nelson is required to reimburse the estate $200.08
of that $1,184.50 fee award. Mr. Nelson shal reimburse the estate within the next thirty (30) days.

IT ISSO ORDERED THIS day of April, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge
Digtrict of Kansas
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CERTIFICATE OF SERVICE

The undersgned certifiesthat copies of the Memorandum and Order was deposited inthe United
States mail, postage prepaid on this 2" day of April, 2004, to the following:

Victor S. Nelson, PA.
Sutton Place, Suite 100
209 East William
Wichita, Kansas 67202

Darcy Williamson
Chapter 7 Trustee
700 Jackson, Suite 404
Topeka, Kansas 66603

Petricia Hamilton

Wright, Henson, Clark & Baker, LLP
100 SE 9" Street, 2 Floor

P.O. Box 3355

Topeka, Kansas 66601-3355

Tom R. Barnes||

Stumbo, Hanson & Hendricks, LLP
2887 SW Mac Vicar Avenue
Topeka, Kansas 66611-1789

DEBRA C. GOODRICH

Judicial Assgtant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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